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Title United States Environmental Protectioini AgencY (EPA) ,, the

Indiana Deparbient of Envlrowuent al Hanagenent ( IDEM) and the

Respondents agree to the maklngi and entry of thie Adiniinistrative

Order on Consent ('"Consent Order"1').,

1, This Consent Order is issued pursuant to the authority

vested in the President of the United States by Section 122(g)i(4)

of the Comprehensive Environmental. Response, Compensation and

Liability Act of 19 80, as amended by the Superfund Aniendments and

Re author.!.:!; at ion Act of 1986 ( "CERCIA"1 ) , Pub. L. No. 99-499, 42

U,S.,C, Section 9601 .i-s;!;; jiijgfl. The authority vested in the

President has been delegated to the Adninistrator of the United

!:i tates Environmental Protect ion Agency ( "EPA" ]| by Execut ive Order

:i.25SO« 52 Fed. Eeg.. 2923 (January 29,, 191=17) and further delegated

to the Regional Adninisttators of EPA by Delegation Ho. 14-14-E

(September 13, 1987) . This Consent Order is also issued pursuant



to the authority nested in IDEM by the Indiana Environmental

Management Act,, Ind. Code §13-7-1-1 ejfc j|j>e.g,

2, This Consent Order is issued to each person identified in

Attachment A. The Respondents agree to consent to amid not to

contest the jurisdiction of EPA or IDEM to issue or enforce this;;
Consent Order In any action taken to enforce this Consent Order,.

Each Respondent agrees to undertake all actions required by the

tern and conditions of this Consent Order.

xx »
Whenever the following terms are used in this Consent Order or

its attachments , the following de f I in it ions sped fled in this

Paragraph shall apply:

1 . "CERCLA" shall mean the Conprehens ive Env iroranenta .1

Response ir Compensation and Liability Act. of 1980 , as amended by

the Super fund Amendments and Reauthorization Act of 1SE6

("SARA"), 42 U.S. C. Sections 9601 fi£ ffig. , Pub. L, 99-499.

2 .. '"EPA"' Beans the United States EnvironiBental Protection

Agency ,.

3. "Facility" means the "Facility" as that tern is defined

at Section 101(9) of CERCLA, 42 U.S.C. Section 9601(9), where

treatment, storage ox disposal of naizardous substances was

conducted j; which Facility is located at 7537 Ninth Avenue , Gary,

Indiana ., comnonly known as the Ninth Avenue Duiinp,, and may include

areas outside the property boundary which :inay contain hazardous

substances ,, including contain inated soil „ sediments or groundwater

due to the past operations at the site,,



4. "Hazardous BubiEitance" shall have the meaning provided in

Section 101(14) of CERCIA, .(12 D.S.C. Section 9601(14)..

5. '"IDEM" means the Indiana Department of Environmental

Management.

6. "'Phase I Operable Unit" as it applies to this Facility

nneans the interim action described in EPA's Record of Decision

signed by the Regional Administrator on September 20, 1988.
7. '"Phase II Operable Unit"1 aim it applies to this Facility

means the :raiiiediel action described in EPA'm Record of Decision

signed by the Regional Administrator on June 3C),, 1989.

8. "'Phase I Order"1 means the unilateral Administrative Order

issued by the Eli1 A on December 7,, liiiilEI.

§. "'Phase II Order1" shall nnean the unilateral order issued

by the EPA on August 17, 19St9,.

10.. "'Partic ipants" iniean t hose Respondents who are s ignatories

to the Ninth Avenue Participation Agreement and the Ninth Avenue

Site Trust Fund Agreement and who have paid in full their

respective assessments pursuant to those Agreements;

11.. n'Non Participants"1 means those Respondents who have not

executed the Minth Avenue Participation Agreenient.

12. '"Parties1" mean the EPA,r IDEM and Respondents,.

13.. '"Potentially Responsible Party'11' or '"PEP1"1 shall mean all

persons„ as that term is defined in Section 101(21) of CERCIAir 42

U.,S,C., Section 9601 (21), who have been defined by EFA as

potentially liable to the United States or to other parties for

payiinent of response costs or subject to injunctive relief under



Sections 104,, 106 or 107 of. CERCIA, 42 D .B.C. Sect ions §604, 9606

and 9607, .

14 ,. '"Iftespondents1'1 Beans those parties other than the EPA. or

IDEM: who sign this Consent Order and who ant identified in

Attachment A.

15,, "'Response Costs1" iseans any paint, present and future costs

incurred by tbin llnitnid Statonini of tannrlca, the Stall: in of ImidiaBa,

or otJtiigir partiiniiii at the Facility punraant to any of thw

proviiiiioniii of 42 IQLS.C, Section iSNEiOl it ,HLM[. , including „ but not

1 limit isid to „ oversic|(ht and isnf orceiment coisits .,

xxi.
Tha EFA and IDEM unaka t:hi!i following findimgs of fact,, intone of

wlhicn are agreed to or admitted by the Respondents::

1.. The Minth Avenue Dump Site im located at 7537 Ninth

Avenue ,, Gary „ Ind i ana .

2. The Facility occupies approximately 17 acres of land in

an area of mixed industrial ir oomnercial and residential use.. The

Facility was operated as a waste storage site where the operator

iiiccepted liquid and dry waste xnateriiiil containing hazardous

substances.

3 .. Hazardous substances within the definition of Section

101(14) of CERCIA, 42 O.S.C,, Section 9601(14) ,- have been or are

threiiitened to be released into the environment at or from the

Facility.

4. The Facility was placed on the Mational Priorities List

in 1983,,



5. In early 1985, EFA performed a Remedial Iiweisitigation

(El) and Feasibility Study (FS) for the site, 'The RI was

completed in June 19813.. A Phased Feasibility Study (PFS)„
performed to evaluate reniediel measures to clean the oil layer on

groundvater located at the Facility, was completed in June 19138.

A Final Feasibility Study (FFS), performed to evaluate possible

remedial actions to coiiDiplete cleanup of the remaining
contamination at the Facility,, wain completed! in January 1989.

6. EFA,, pursuant to Section 106 of cratClLA, 412 O.S..C. Section

9606,, determined thifit conditions at the Facility constituted an

inniinent and isEubstantial danger to public health or welfare or to

the environment, EFA therefore issued the Phase I order to

appro>Einately 1195 PRPs on December ?,, 19BB to perfoni the Phase I

operable unit,, or inter inn remedy,, at the Facility, On January

13,, 1989, approximately 75 PRPs agreed to perform the Phaee I

operable unit.

7« On March 201! 19139,, the EFA provided the FFS and proposed

plan for remedial action to the public for comment,. The EFA

selected a final remedy :l!or Phase II remedial work at the site.

This Phase II operable unit remedy ie sumariised in the Record of

Decision signed by the Regional Administrator of the. EPA,, Region

¥„ on June 30,, 19139.

13, On August 17„ 1989, the EP'A issued the Phase II Order for

the Phase II Operable Unit pursuant to Section 106 of CE:RCLAir <II2

U.S,C,, Section 9606,, effective Hovenber 6« 19139,, to approximately

186 PRPs. The Phase II Order reguired the named P'EFs to perform



the Phaae :i:i operable unit in liiccordanoiit with the tens of the
Eiticord of Decision signed r.m June 30,r 19139.

9. As of the effective date of this Consent Order,, the EPA
and IDEM have estimated that they will have incurred
approxiiiately $3,312 „ 000 :l.;n document ad past responisia coisits,
eKcluiitiva of initerast, The Respondanta amid other FRPs may be
liable for tlhum payment of the luiredumbuniied paat costs all! the EFA
UKll IDEM for the Facility.

10.. EFA will contiiiiiua to and IDEM may incur future responsa
coats at: or in connection with the Facility. Reapondents and the
PIFIPs :may alao ba liabla to EFA for these future response costs
for the Facility including,, but riot limited to, actions required
by the Phaae I order., Resjpondents S\!BO may be liable for damage!-;
for injury to,, destruction of„ or loss of natural resources
caused by hazardous aubstances released fro'in the Facility
pursuant to Section IDTCll!) of CERC1A, 42 U,.S,,C, Section 9607(f)
and to the Stinte of Indiana, Moreover, those Respondents who
were Hon Participants and other PRPs who did not coiinply with
EPA"a Phase I order :may be liable for penalties or damages.

11. Information currently available to the EPA and IDEM
indicatea that each Respondent listed in Attackment A to this
Consent Order arranged by contract,, agreement or otherwise for
disposal or treatment,, or arranged with a transportar for
transport for disposal or treatment,, at the Facility„ of
hazardous substancei-i owned or possessed by then,, or accepted such



hazardous substances for transport for disposal or treatment at

the Facility.,

12. Information currently available to EPA and IDEM indicates

that the amount of hazardous substances coTitributed "to the

Facility by each Respondent dloeiu not exceed 4100,000 gallons or
1.2% of the bassiiirdouiii ratatances contributed to Una Facility and

that the toxic or other ha:ea:rdous a»ffacts of the substances
contributed by each Respondent to the Facility do not contrihute

dispro]EM:)rtionat<alY to the cunulativa itoxic or o>tbn»r haEaindoua

affacta of the hazardous substances at the Facility, By

niixecuting thia Consent Order,, each Bespondant has certified that

it has fully disclosad all infoniiation ]|cno>wn to it concerning the

woluna and natiuira of tha hajsardous substances it contributed to

tha Facility and that its volume of material sent to the

Facility, if any, does not exceed 400/000 gallons.

13. In evaluating the settlement embodied in this Consent

Order,, EPA and IDEM! have considered the potential cost of

remediating contamination at or in connection with the Facility..

Total projected response costs related to the Facility for the

Phase I operable unit are estimated to be $2r4:3iOirOOO and are

estimated to be $2:i!/r209<,000 for Phase II operable unit..

According to> EPA calculations, total projected EFitii oversight

costs for the Phase I operable unit are estimated to be $36<(lf500,

Total projected EPA oversight costs for the Phase i:i: operable

unit are estimated to be $:3l/:t:!ll«350,,



14. Total estimated Federal Natural Resource Damages related

to the Facility are $26irIE)60.,

15.. The total amount expected to be paid by Respondents to

EPA and IDEM pursuant to thlm Consent Order are,, consistent with
agency policy guidelines,, a mi!nor portion! of the total response

costs at the Facility..

16.. The Participant lit have paid money into a Trust Fund for

the purpose of funding completion of the Phase I operable unit.,

The EPA is informed and believes that some of than Participants

may be entitled to a credit for their payments to the Ninth

Avenue Site Trust Fund.

17.. EPA and IDEM have identified persons other than the

Respondents who owned or operated the Facility,, or who arranged

for disposal or treatment, or arranged with a transporter for

disposal or treatment,, of a hazardous substance owned or

possessed by such person at the Facility,, or who accepted a

hazardous substance for transport to the Facility., EFA arid IDEM

have considered the nature of its case against these non-settling

parties in evaluating the tennis embodied in this Consent Order.

113, Pursuant to Section 122 (g) (4) of CERCLA,, this settlement

requires the concurrence of the United! States Department of

Justice, This concurrence has been obtained/and notice of this

settlement will be given to the public,,

19. EPA and IDEM are infomed and believe that sonne FRPs imiay

decide to perforn Phase II remedial work at the Facility in
compliance with the Phase II Order.,

S



In entering into this Consent Order, the mutual objectives of
the Parties arm;:

A. To reach a settlement with a large number of djt M;LiiJLii;Lii>
parties in this cess which allows them to settle their
potential liability for responsa coiiits iiihich hava town or

\\\\K\J bi!i incurred at the Facility to tte extant that these

liabilities can be detanninied at this intaga of tbe

enforcement action,. thareby avoIdi,ng di Ifficult, prolonged
and conplicated litigatioirn among EPA,, tbe isiattling

Respondent!!!i, airnd other PEPiii imot participating in this

settlement; and

B, For the Non Participant Respondents„ to settle their

potential, liability for penalties for noncorotpliance with

EPA's Phase I order; and

C. To simplify subsequent negotiations or litigation

concerning the Facility by el:i.!ininating a substantial

number of parties front further involvement in the case,,

while raising revenues from settlements with the

Respondents to be applied to the response costs

associated with this Fac.ility, raising revenue

attributable to liability for noncompliance vith the

Phase :i: Order; and raising revenue to fund the Phase :i:

operable unit and IPhase II operable unit remedial work.



'V „

Based upon the Findings oil' Fact set forth above and on the

adnlinistrative record for this Facility, EFA and IDEM: Bake the

deteriorations eiranmerated below none of which are agreed to or

admitted by the Respondents ::

,:u The Ninth Avenue Dump inn a " Facility1"1 as that term is
defined in Section 101(9) of CERCXA, 42 U.S.C. Section 9601(9);

2. Each Respondent is a '"person"1 as that ten is defined in

Section 101(21) of CERCXA, 42 U.S.C. Section 9601(21) y

3 , Each Respondent is a "potentially responsible party"1

(FRP) within the meaning of Sections 107 (a) and 122 (g) (1) of
CERCXA, 42 U.S.C. Sections 9607 (a) and 9622 (g) (1) t

4.. The material shipped to the Facility contained n'ha;sa:rdous

substances1" within the meaning of Section 101(14) of CERCUU

5. The past,, present or future migration of hazardous

substances from the Facility constitutes an actual, or threatened

'"release" as that tern is defined in Section 101(22) of OERCI.A,,

42 U.S.C. Section 9601(22) I!

6.. The costs incurred to date by the EFA and IDEM! and

expected to be incurred in the future at the Facility are removal

or remedial response costs within the weaning of !ii 107(1) of

CERCLAi

7. Prompt settlement with the Respondents is practicable and

in the public interest within the meaning of Section 122 (g) (1) of

CERCLA, 42 O,,S.C,, Section 9622 (g) (1) !'
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IEI. OcHiiisdstent with Agency guidance,, this Consent Order
involves only a minor portion of the total response) costiii at the

Facility pursuant to Section 122(g) (1) of' CERCIA, 42 U.S.C.
Section 9622 (g)( l)f

9.. The anount of haxardous irabia tances contributed to the
Facility by each Respondent amid the toxic on1 otter IhaEardouisi
effects of the haiiiardoue iniiiLbstuiceiii contributed to tlm Facility
by each Respondent are minimal in conparieon to other ihaiBardoue

eubstanceiit at tlie Facility, consliirbinnt with the requirenantiK of

Section 122(g) (1) of CERCIA^ 42 U.S.C,. Section 9622(g) (1) ?

10.. It is appropriate that each Respondent., complying vith

the tens of Section VI (A) of this i:)>rderir shall receive a

Covenant not to Sue fron the United States and the State of

Indiana.

11.. It is appropriate that each Respondent!, coitplying with

the terms of Section VI|[A) of this Order„ eball receive

contribution protection against claims of all other FRPs,

consiBtent with the provisions of Section 122(g)(5) of CERCIA, 42
IJ..S..C, Section 9622 (g) (5).

11



Based upon the AdBinistrativti)! Record for this Facility Hindi the

Findings of Fact Hindi Determinations set forth above, and in
consideration of the promises and covenants set forth iini thin

Consent Decree, it is AGREED TO AMD ORDERED::

»'•• lIOilllB

1. Within ::iO days of the effective date of this Concent
Order,, each Respondent shall ;pay to the Hazardous Substance

Super fund,, and the EPA haw agreed to accept ir the amount set forth

in Attachment B, The purpose of this payment for all Respondents

Is to reimburse the Earcardous Substance Super fund the response

costs expended at the Facility., The payment representni each

Respondent"s proportional volumetric (share of the response cost
of :S! 3 ,:):].:;:„ ooo,

2.. Mi thin ::iC) days of the effective date of this Consent

Order,, each Respondent shall pay to the Office of the Secretary

of the Interior, and the United States Department of Interior

(DOT) has agreed to accept the amount set forth in Attachiiiient C.

The purpose of this payiinent for all Respondents is to reiniilburse

the DOI for estimated natural resource damage, The payment shall

total $26,B60.

3.. Within 60 days of the effective date of this Consent

Order,, each Respondent shall pay to the Minth Avenue Phase :i:i

Escrow Account, which account Mill be established in accordance

with the tens of Section VI C(, the annount set forth in

Attachnoient D, The purpose of this paYinient is to establish a pool

12



of funds to be used to implement thai Phase II operable unit. For

each Participant the payment represa:iiits the Participant "in

volumetric share of the coBbined base cost of $22̂ ,209,000 to

conduct the Phase II operable unit raid $2 „ 430,, 000 to conduct the

Phase I operable unit multiplied by a factor of 2..13 to serve as a

premium less a. credit in the amount of the Participant** prior
payment to the Ninth Avenue Site Trust Fund which Trust Fund

Boney is to be used to parfornn the Phase I operable unit. For

each Ion-Participant the payment represents the Non-Participant1*
volumetric share of the base cost of $22,209,000 to conduct the
Phase i:i: operable unit multiplied by a factor of 2,.19 to serve as

a preiiiim,. The preimimn Is designed to pay for cost overruiBiin

during iBplementation of tne renedy and for suppleiiental remedies

or additional work: to be performed in the efvent the EPA

deternines the iDplemented rennedy is not protective of public

health and the enviroraiient..

41.. Within 60 days of the effective date of this Consent

Order,, each Non-Participant shall pay to the Ninth Avenue Phase I

Escrow Account, which account will be established in accordance

witlb the terns of Section VI Dr the amount set forth in

Attachment E. The purpose of this payment is to establish a pool

of funds from Non •••Participants to the Phase I order to be used to

implement the Phase I operable unit, This payment represents

each Mon Participant's volumetrie share of the base cost of

$2ir4:!l0(rOOi:> to conduct the Phase I operable unit multiplied by a,

factor of 2,.8 to serve as a premium,, The premium is designed to

13



piny for cost overruns,, unforsssn contingenciesr and data

uncertainties.,

5. Within 60 days of the e:l!Tect:hre date of this Consent

Order, each Non-Participant who vain included on thin Hint of

recipients of the Phase I Order shall pay to the Hazardous

Substances Supsrfund the amount set forth iini Attachment F. This

sunn iropreiiMiints a penalty paYiiiKiunt for iriion-'-'Cowiplianoiii with the

PhaiiKiii :i: oindloiir, The papiMinit mtpresiiiiiiitiii ditacb lioB'"OP>a:i[1::icipant" in

¥oliiuiaitric inhara of tha baine ooiiitt of !i;2(,4i:!iO(ri[)i:iO to parfoni th«

Phase I operable iuinit vultipliiiid by a factor of 1 to inervni am a

petnalty.
«i

6. Tbe papiaaBt reflected in Section VI (A) reflects a credit

to Participantisi in the Phase I order in the anouxit of their prior

payinent and any payments owieid to the Mi nth .KLvenue Site Trust

Fund. As to those Participants whose payments due Hindi owing to

the Phase II Escrow Account exceeds the amount paid to tbe Ninth

Avenue Site Trust Fund,, isiuch Participant shaill pay tbe full

ano>unt of any refund received from the Pbase I Trust Fund to the

larcardous Substance Superfund, As to those Part ici pants whose

payment due and owing to the Phase II Escrow Account is less than

the amount paid to the Phase I Trust Fund,, such Participant shall

pay to the Hazardous Substances Superfund that portion of the

received refund which exceeds the difference between tbe payment

to the Ninth Avenue Site Trust Fund and tbe aunount due and owing

the Phase II Escrow Account,,

14



7, Within 30 days of the effective data of this Consent

Order, each Respondent shall pay into the Hazardous Substance
Superfund end the EPA has agreed to accept the amount met forth

in Attachment €., The purpose of this payment for ell Respondents

is to pay into the llaiBardous Substances Superfund EPA's estimated
oversight costs for the Phase I operable unit,, The payment

represents each Respondent" in proportional volume trie share of the

estimated Phase I oversight cost of $364,500 multiplied by a
factor of 2.B to serve as a preiiiiius,,

IEI. Within 30 days of EWl,'iii receipt of airiy imotification of

intention of any private person to fully conply with the Phase :i:i

Order and perform the Phase II operable nnnit|r each Respondent

shall pay into the Hazardous Sabstisince Superfund and the EPA has

agreed to accept the amount set forth in Attachment E. The

purpose of this payment for all Respondents is to pay into the

Hazardous Substances Superfund EPA's estimated oversight costs

for the Phase IT operable unit, The payment represents each

Respondent"s proportional volumetric share of the estimated Phase

:i:i oversight cost of $31,33:1.,350 nultiplied by a factor of 2,8 to

serve as a premium.

S, Each payment shall be made by certified or cashier"s

check and shall identify the site name,, the name and address of

the Respondent, and the EPA. docket number for this action.

Payments to the '"Ninth Avenue Phase II Escrow Account;111 shall be

sent to (name and address of Agent) ;i payments to the '"Ninth

15



Avenue Phase I Escrow Account;" shall be sent to (name and

address of Agent) ? payments t.o the 1PA sihall be sent to::

EPA Region ¥
Attn: Superfund iltocoiimt ing
Post Office Box 70753
Chicago, 111inois €0673

Payments to the IDEM mihall be sent ton:

Indiana Ha»rdous Substanioenii Trust Fund
Indiana Department of Environmental Kamaguient
Attn:: Cashier

Office of the Comiptroiller
105 South Meridiai-i l-itnihinll:
Imdianapoliiii!, Indiana 416206-6015

Each Respondent shall inJiimultaneously send a copy o;l! Its check
to:

Mary Butler
Assistant Regional Counsel
II „ S, Enviroiranental Protect ion Agency
Region V (5CS-TUB-3)
230 South Dearborn Street
Chicagoir 111 inois 60604

David Ullrich
Director,, Waste Miitnageiient Division
U.S,. Environnental Protection Agency
Region ¥ |;5HS;|
230 South Dearborn Street
Chicago„ 111inois 60604

Within 90 days of the effective date of this Consent Order,,

the Respondents

shall open with an Escrow Agent,, an escroiw account entitled

'"Ninth Avenue Adininistrative Fund11" in which each Respondent shall

deposit the sum of $500,, Such funds will be used to reimburse

joint administrative efforts on behalf of Respondents which

expenses are telephone calls,, reproduction costs,f courier or



facsimile transDission cost IK „ postage, and customary reasonable

time charges for legal assistants nased to generate and oocmpils

•ailing lists and spreadsheets.. Legal fees will not be

reirnkmrsed by the jyiiininistrative Fund „

c. ifflmjikm̂ ^
Within « days of the elective data of this Consent Order,

all Respondents shall siirtalilish an escrow account entitled "Ninth

Avenue Phase II Escrow Account" with an Escrow Agent acceptable

to EPA. Such escrow account will be opened in accordance with
the tens set forth in Attachioiiient I and will specify that funds

deposited into the account will be used only for the purpose of

reiiBiibursing the costs of any private person who agrees to comply

with the Phase II Order and performs work required for the Phase

II operable unit, except as provided below,, Distribution of

funds from the account shall represent the payment of each

Respondent"s share of the costs for such work:,, The EPA shall be

required to approve requests for distribution of funds from the

accountf with such approval not to be unreasonably withheld, EPA

shall allow distribution of funds from the account to private

parties as follows: sixty percent of the amount collected shall

be available at the onset of remedial action; fifteen percent of

the amount collected shall be available upon EPA's certification

of satisfactory couplet ion of the remedial act ion.; twenty five
percent shall be held in reserve for use in the event of remedial

action failure or if EPA later determines that additional work is

needed because the remedy is not protective of human health and

17



the environment „ or it shall ba placed into thin Hazardous!

Substances Super f und . Such funds shall not be used to remedy
resulting from poor constructioini practices „ All

decisions shall be entirely at EPA's discretion, In

the event that no private person agrees to undertake the Phase 1:1:
operable unit, or the EPA determines that private parties are not
in siiitisfactoxy coinipliuice with the Phase II Order,, and the EPK
comenoes the per:l!o:nance of work: set f orth in the Recoind of
Decision,, then tltue imoneY contained in the Minth Avenue Phase II

Escrow Account shall be jMiid as follows: 95% ehall be paid to

the Hazardous Substance Superfund to pay for design,,

construction and the first ten years of operation and

iiiiilntenance,, and 5% shall be paid to the Indiana Hazardous

Substances Trust Fund to cower estimated future operation and

maintenance costs after the tenth year; as each Respondent "s

share of the cost of such work. In the event that the coist of

completion of the work is less than that specified in Section

VI (A) of this Consent Order, such remaining funds will be paid to

the Hazardous Substance Superfund,

Within 45 days after the effective date of the Consent Order,,

non-Participants who are Respondents shall establ I i-i'h an escrow

account entitled '"Ninth Avenue Phase I Escrow Account1" with an

Escrow Agent acceptable to the EPilL, Such escrow account will

specify that the deposited funds will be opened in accordance

with the terms set forth in Attachment .1 and shall be used for

IS



the purpose of reiitaraiing the costs of any private person or

persons who agree to comply with the Phase I Order and perform

the Phase I operable unit., The EPA shall approve reasonable
requests for dispersal of funds fronn this account. The EFA shall

hold one fourth of the account in reserve,, 'which shall be payable

upon satisfactory completion of the Phase I work. IB the event

that no private person agrees to undertake the Phase I operable

unit or the EPA is required to engage all or ;part of that work or
in the event that all money 1m the ninth Avenue Phase I Escrow

Account is mot used,, then the reniiaining money oontained in the

Escrow Account shalil. be paid to the Bazardouis Substance

lEiiaperfund,.

E.
In addition to any other remedies or sanctions available to

EFAIP any Respondent who fails or refuses to coimply with any ten

or condition of tJlitis Consent Order shall, be subject to a civil

penalty of up 1:.o $25, 000 per day of such failure or refusal ,

pursuant to Section 122(1) of CERCLA, 42 O,, 8,, C, Section

9(522 (1).

Each Respondent certifies that,, to the best of its knowledge

and belief,, after reasonable inquiry, it has provided to the EPA

all records currently in its possession|r or in the possession of

its officers,, directors „ or enplo>yees which relate to the

generation,, treatment,, transpo rtat ion , or disposal of hazardous

substances delivered by it to the Facility or to another for

19



transport to the Facll. ity ., Each Respondent f urther certifies

that its records do not indicate having sent iinore than the volume

attributed to it as set forth in M:taehiiient A.

1. Subject to the reservations of right m in Sect ten ¥1 (H)
of this Consent Order, upon payment of the anounts specified in
Section ¥1 (A), the United States of America ('"United, states1")

and the State of Indiana ('"the State™) covenant not to sue or to

tal:e any other civil judicial or administrative action againat

any of the Respondents for '"Covered Hatters."1

2. "'Covered Matters1* shall include any and all alleged civil

liability:

a) for niilaburisii-siciKSirit of Response Costs and costs or

O'ther iteiis of monetary relief contemplated as

recoverable under by the United States under

Sections 106 and 107 of CERCLA* 412 U.S..C, Sections

960i!i and 9607, and Section 7003 of the Resource

Conservation and Recovery Act ('"ECRA '"'),, as amended^

42 U „:=;.€„ Section 6973, with, regard to the Facility,

or available to the State under Indiana Code 13-7-

a ., 7 ;
llaji for damages to natural resources of which the United

States is trustee ;

c) for injunctive relief^ pursuant to Section 106 and

107 (a) of CERC1A,, -(12 U,,S,,C,, Sections 9606 or
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9607(a),, or Section 7003 of RCRA, 42 U.S.C. Section
6973, with regard to the Facility,.

3. With respect to those BespondentiB named in EPA"«i Phase :i:

Order who have not timely complied with that order in this
proceeding ,, '"Covered Matters111 shall aleo include any potential

liability for penalties or damages for inoncoiiiipHance with that

order or for in'junctive relief, pursuant to Sect ion 106 (to) of

CEECIA, 42 U.S.C. Section jSMEiOKi (b) „

41. In conGtideration of the covenant not to sue in this
Section VI Paragraph G, the Respondents covenant mot to iiiue or

assert any claims or causes of action under Section 106(b) of

CERCIA, 42 U.S.C. 9606 (b) f against tJhe Unit ad Statee, or the
Hazardous Substance Super fund arising out of Covered Matterisi,, or

to eeek any other costs,, damagee „ our attorney" e f eee f ram the

United States,, or the State, arising out of response activities

at the Facility.

5. In consideration of the covenant not to sue, the

Respondenti;! covenant not to sue or assert claims or causes of

action against one another,, or to seek costi-i, damages or

attorney "s fees from one ano>ther four any iiniattere arising from

Phase I or Phase II operable units or for any action taken to

comply with the Phase I or Phase II Orders., The Respondents

further agree that nothing in the Consent Order is intended ai-i a

release or covenant not to sue for any judicial,, civil or

criminal action,, whether past or future,, in law or in equity,
which each may have against any person,, f inn, corporation,, or
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entity not a signatory to this Consent Order;; except that the

Respondents covenant not to sue or assert claims or causes of

motion against any person , or to seek costs,, daBages or

attorney " Si fees fronn any person who agrees to perform Phase :i: or

Phase II operable limits, accepts Bon«y froa the Ninth Avenu*
Phase I or Phase II Escrow Accounts and explieitedly,

liiiplicltiiidly or by action of law agrees not to assert claliui,,
cause of actions, cos tin,, damages or attorney "s fees from the
Respondents for any natter arising out of the Phase I or Phase II

operable unit or the Phase I or Phase II orders,.

:i... lothing in this Consent Order is intended to be nor shall

it be construed as a release or covenant not to sue for any claim

or cause of action,, adiniinistratlve or judicial IP civil or

criminal,, past or future, at law or in equity,, which the United

States, including IE! PA, or the State,, including IDEM, nnay have

against any of the Respondents for;:

(a) any liability as a result of failure to make the

payment required by Section VI (A) of this Consent

Order; or

(b) any matters not expressly included in Covered

Hatters „

2. Nothing in this Consent Order is intended to limit the

ability of the United States, including EPA, or the State,

including IDEM:,, to seek or obtain further relief from any

Respondent hereto, and the covenant not to sue in Section VI (G)
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of tfaiiii Consent Order is null, and void with respect to any

Respondent (r if::

(a) infoniation not currently known to EEll im dinicovared
which indicates that such Respondent contributed
hazardous substances to the Facility in such greater

amount or of such greater toxic or other haitiardous

effects as to not qualifyir In the detenidnation of

EPA, as a dji iiiuLiilIiJiL party for the Facility because
the Reapondent contributed hazardoua subatancas to

tha Facility Iirii aiiEiounta significantly in excess of

those to which it has certified herein,, as reflected

in Attachnent ,11,, or ia responalbla for hazardous

aubatances which contributed diiEiprctportionately

beyond the character of imch substances known by EPA

prior to the execution of this Consent Order, to the

cumulative toxic or other hazardous effects of the

histzardoua substances at the Facility;

(b) such Respondent fails or refuses to make the

payments required in Section VI(A) above.

3, In the event that Information not currently known to the

EPA is discovered which indicates that any Respondent contributed

greater than 400,000 gallons of waste to the Facility such that

the Respondent no longer qualifies as a dji;t niiiiiiM party and the

covenant not to sue provided in Section VI(6) no longer applies,
such Respondent shall not be liable for imposition of fines or

penalties arising out of the Phase X or II Order and money paid
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by or credited to such party for payment pursuant to Paragraph fa
of Section ¥1 shall be credited toward any amount ultimately

adjudged or determined to be owing by much party.

4. Nothing In this Consent Order Im intended am a release or
covenant not to sue for any claim or cause of action,,

administrative or judicial.! civil or criminal, past or future, in
law or in equity(r which thin pairtiiiim,, includiiriig EFAIP or JDEXr may
hava against any persoin, :l!i:niit, corporation or othar antity not a

iiiignato»:y to this Consant Ordmr.,

5. Payment a noiade puirsuant to Section ¥1 of this Consai-it

Order are made iim good faith to settle and resolve uncertain

potential. liabilitieiR.. With the iiitxception of payiients inade

pursuant to Section VI(A)(5)ir thesa payment a are not and do not

constitute the imposition of penal ties, fines,, or (monetary

sanctions of any kind. EFA,, IDEM and the Respondents agree that

the actions undertaken by the Respondents in accordance with tlhiiis

Consent Order do not constitute an admission of any liability.

The Respondents do not admitir and retain the right to controvert

in any subsequent proceedings,, other than proceedings to

iinipleinent or enforce this Consent Order,, the validity of the

Findings of Fact or Detenninations or assessments of waste volume

contained in this Consent Order.

I- fiQHXBZBSZZfiM-EBQZEfiZZfil
Subject to the reservations of rights in Section ¥!,, Paragraph

Ifi: of this Consent Order, EFA agrees that by entering into and

carrying out the terms of this Consent Girder each Respondent will
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have resolved its liability to the United States for Covered

Matters pursuant to Section 122 (g) (5) of CERCIA, 42 U.S.C.
Section 962;!! (g) (5) ,, and shall not bin liable for claims by non-
respondents for contribution for Covered Matters as provided by
Sections 122 and 113 of CERCIA, 42 U.S.C. Sections !!»622 and 9613.

Without admitting any liability, the parties beUaitva: that this
matt :iji!tiiii(Ein I:: represairi ts thenniEt R<aspondafltiii * fa :l.r aatt 1 amitnt share

of „ and prorvidas a:n ai:|iuitabla ap>poFtioicuaent ofir thmir antira

potantial liability for tte Facility,,

Sub j act to tjhie resarvatioris contained in iEgiection ¥1 (i) ,, upon

coiitplation of the paYinKEiints specif lad in Section VI (Jl) of this

Consent Order, the ElE'A and Respondanta agree that they bave fully

complied with the Phase I and Fhaae IT orders,

Thli-i Consent Order shall apply to and be binding upon the

Respondents and their directora „ officers « emploYees f agenta ,

auccessors and assigns. Each eignatory to thia Consent Order

represents that he or she is fully authorized t:o enter into the
teriiDiiE; and conditions of this Consent Order and to bind legally

the Respondent represented by hin or her.

Thia Consent Order shall be subject to a thirty day public

comment period pursuant to Section 122 (i) of CERCLA,, 42 U .B.C.

Section 9622 (i). In accordance with Section 122 (i) (3) of CE:RCIAir
412 D.,!:i,.C., Section 9622(1) (3) , EPA may withdraw Its consent to
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this Consent Order if coiuiments received disclose facts or

consideriiitioris which indicate that this Consent Order is

inappropria t e (, improper or inadequate ,

Tide Attorney General or him designee ham: issued prior written
approval of the Settlement embodied inn this Comment Order in

accordance with Section 122 (g) (4) of CERCIA, 42ff U.S.C. Section
9622 (b) (4) . A copy of that approval ini attached and incorporated
into the Consent Order by reference,.

The effective date of this Consent Order shall be the date

upon which EPA issues written notice to the Respondents that the

public comnent period pursuitant to Section VT,, Paragraph L(, of

this Consent Order has closed and that

couients received,, if any» do not require inodif ication of or EPA
withdrawal from this Consent Order.

Administrative Order on Consent
Ninth Avenue Dump J[;|e. MilliliJi!. Settlement

IT IS BO ORDE1ED

U.. S ., Enviroranental Protection Agency
Region V

IBys
¥aldai||f ¥,. AdaniLkui!

Regional/ Administrator
Date
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IBy: (t&A A-j (J4t&a&**-~
Rffiy^«*3Br7Toi5iT$sT5ner l l l i i
][«! linna Depart inert of Enivlronnenta I Managenent

By::
iiciii

Stilltli! 0f
Dllti!

API:'I;;OVI;:I:) FOR LEGALITY MUD FORM

lily::
Harry John
Deputy Att,
i'ittorney

in in
Generiii'l11 s Office
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